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What is adoption?

Adoption is the procedure by which a child born to one set of parents becomes the legal child of another parent or couple, who then assume all the parental rights and duties concerning the child. The word "child" does not mean only infants - it refers to one who is under eighteen years of age. The legal result is that the child ceases to be the legal obligation of the natural parents and becomes the responsibility of the adoptive parents.

How are children adopted?

Children may be placed for adoption in a variety of ways. These are as follows: 


1. An "agency placement" is the procedure for adoption used by licensed adoption agencies.


2. A "direct placement" or "independent adoption" is one made by the natural parents directly into an unrelated adoptive home without the assistance of an agency.

3. A "step-parent adoption" is one in which the new spouse of a parent agrees to adopt the child of that parent born before the marriage of the spouses.

All of these procedures require court approval and a home study, as will be explained later in this pamphlet. There is no one form of adoption that is "right," since different procedures may be better for one couple or another.

My wife and I want to adopt a child - what’s the difference between agency placement and direct (non-agency) placement?

It might seem at first much easier to adopt a child directly from the mother than to apply to a licensed adoption agency. Many prospective parents are honestly concerned about fees, waiting lists, background checks, and home studies. As a practical matter, however, there may be many more problems (although these can be over come) with direct placements than with agency adoptions. In some states, for example, the hospital will not release an infant to someone other than a natural parent without a valid approval by the county or state Department of Social Services (DSS), or its equivalent. This approval must be done well in advance of the baby’s birth. In some states it is a criminal misdemeanor to separate a child under six (6) months of age from his or her natural parents without such approval of county or state authorities. In many states, it is also a crime for the new set of parents (or anyone else) to pay for expenses associated with the direct placement of the child and this includes legal fees, medical expenses, home care arrangements, and any other costs. Direct placement, on the other hand, will require considerable effort on the part of the prospective parents regarding the natural parents of the child (both in finding them and obtaining valid and legal consents to the adoption).

Are there more problems with direct placement than with placement through an agency?
Yes - the problems are greater with independent or direct placement (without an agency) than with agency placement. In addition to the legal problems outlined above, there are many practical difficulties. Couples who wish to adopt should ask themselves:


1. What do we know about the child’s background, medical history, and birth parents?





2. How do we know that the legal procedures have been followed, that the proper consent forms have been obtained from the birth parents, and that the child is legally available for adoption?


3. How can we guarantee privacy and security for ourselves and for the child after the adoption and avoid interference by one or both of the birth parents?


4. How can the child and we be best protected for the future?

When an agency placement is done, every effort is made to make sure that the child is placed in a suitable adoptive home with parents well matched to the child’s background, capabilities, and medical history. The adoptive parents will be told enough about the child to inform them of these factors but not enough to identify the birth parents. The child is placed with a couple where there is no danger of recognition by the natural parents or their friends or relatives. The adoptive parents are assured that the child can legally be adopted. Their home environment and backgrounds are checked and studied thoroughly to make sure that they are ready and able to adopt the child and provide adequately for him or her. An agency placement means that every available protection has been given to the natural parents, the child, and the adoptive parents under state law.

What are the legal steps to be take in adopting a child?

In adopting a child, it is necessary to file certain papers in court and, in most cases, to retain a private attorney for assistance. The procedures will vary in individual cases, depending on whether the proposed adoption is one based on abandonment, consent by the other parent, or placement by an agency. If you have a question about whether you will need a private attorney, you should consult a legal assistance officer.

In general, a local court in the county where the adoption is to take place handles procedures for adoption. There is generally a filing fee required with the petition.

The basic steps for adoption are as follows:


1. The first step is the filing of the petition for adoptions. It is signed by the adoptive parents and is filed in the county where the child is living, the county in which the adoption agency is located, or the county in which the adoptive parents live.


2. If the adoption is by consent (either a stepparent adoption or an agency placement, for example), the next step is the filing of the consent to the child’s adoption by the natural parent or parents who would give such consent. In some states, a child over a certain age, such as twelve, for example, must also consent to his or her own adoption.


3. Next is the order of reference and the home study. The order of reference is involved in referring the case to the adoption agency or, in the case of a stepparent adoption by consent, to the county Department of Social Services, or its equivalent, for the completion and filing of a home study of the adoptive parent or parents, their background and home situation, and how the child and parents are adjusting to each other. Reports of recent medical examinations of the child and parents, as well as any other pertinent information, are also included in the home study.


4. Once the home study is completed, an interlocutory decree may be issued. This is a temporary court order giving the adoptive parents custody of the child until the final order is issued. The interlocutory decree is not a final order. It will usually take up to a year between the interlocutory decree and the final decree of adoption, but this varies from state to state.


5. The final step is the filing of the final order of adoption. This makes the child legally one of the family, just as if he or she had been born to the adoptive parents. The child is able to inherit real and personal property just as a natural child would. After the final decree, the birth certificate of the child is amended and the new certificate will show the adoptive parents as the birth parents of the child.

If I give my consent to have my child adopted, can I change my mind later?

The laws of each state permit a natural parent to withdraw his or her consent to the adoption proceedings only in very limited circumstances. Basically the consent can be withdrawn only within certain time limits, such as within 3 months of giving consent. Again, the rules vary from state to state.

If my child is adopted, do I have any legal rights or obligations towards the child?

No. Once the child has been adopted, the natural parents cease to have any legal rights or obligations toward the child. If a natural parent owed a child support obligation, that obligation would stop once the child was adopted. For possible reimbursement of certain adoption expenses, be sure to see your legal assistance office when you are first thinking of the idea of adoption.

EXPENSES

Can I be reimbursed my adoption expenses?

Possibly.  The Adoption Expense Reimbursement Program is not well known.  It was created to provide for reimbursement of adoption expenses.  The program was established in 1988, suspended in 1990, then reinstated by the 1993 Defense Authorization Act.  This program is the primary responsibility of the Defense Finance and Accounting Service (DFAS).

DoD policy is that active duty members (including members of the U.S. Coast Guard) whose adoption of a child under 18 years of age is finalized on, or after, 5 December 1991, and who incurs expenses for the adoption may be reimbursed for the expenses.  The maximum rate or reimbursement for the adoption is $2,000 and for multiple adoptions, $5,000 per calendar year.  When both “new” parents are military members, only one member may be reimbursed for each child.  When there is a multiple adoption, the total reimbursement for both “new” parents is limited to $5,000.  The reimbursement is paid for “reasonable and necessary” adoption expenses, which include placement fees, legal fees and court costs, certain medical expenses, and temporary foster care fees (when required by the adoption process).

Do I have to be on Active Duty to be eligible?
Generally.  Only active duty Military members serving on continuous active duty or full-time National Guard duty under order specifying a period of at least 180 days may apply for reimbursement.  Further: 1) the adoption must be final; 2) the application must be filed no later than one year after the adoption; and 3) the adoption must have occurred since 5 December 1991.  Military members may request voluntary extension of assignment under DoDD 1317.7 (reference (c)), beyond their prescribed tour, to complete the adoption process.

Adoptions that qualify for reimbursement include:  adoptions by a married couple and by a single person; adoptions of a child under 18 years of age; intercountry adoptions, and adoptions of children with special needs.  Such adoptions only qualify if they are arranged by a state or a local governmental agency responsible for child placement; by a nonprofit, voluntary adoption agency authorized by the State or local law to place children for adoption.  The program does not cover the adoption of stepchildren.  The adoption of relatives is covered if all other requirements have been meet by the member.

Is there anything else I should know about special needs Adoptions?

Military members who adopt special needs children should also explore the Federal Adoption Assistance program which can add up to $2,000 in adoption reimbursement/assistance to cover legal costs, social science review and transportation costs.  A special needs child is a child who (1) according to a State determination could not or should not be returned to the home of the birth parents and (2) on account of a specific factor or condition (such as ethnic background, age, membership in a minority or sibling group, medical condition, or physical, mental or emotional handicap) could not reasonably be expected to be adopted unless adoption assistance is provided.  Specifically, the program provides assistance for adoption expenses for those special needs children receiving Federally assisted adoption assistance payments as well as special needs children in private and state funded programs.

Are there any other financial benefits?

A tax credit for up to $10,000 for qualified adoption expenses including adoption fees, attorney fees and court costs.  The program applies to those whose annual gross income is under $150,000.  The credit cannot be used like the earned income credit to generate a tax refund but simply reduces current tax liability.  The credit does not apply to foreign adoptions that have not been finalized, surrogate parenting arrangements, stepparent adoptions or adoptions involving competent adults.  It also cannot be claimed for amounts paid by employers under adoption assistance or adoption reimbursement programs.  

Are all expenses allowed?

While most expenses are reimbursable up to the maximum allowable, there are two groups of expenses that are not reimbursable.  They are as follows:

1.   Expenses for travel performed outside the United States by an adopting parent, unless such travel is required by law as a condition for a legal adoption in the country of the child’s origin or is otherwise necessary for qualifying for the adoption of a child; or is necessary for assessing the health and status of the child to be adopted; or is necessary for escorting the child to be adopted to the United States or the place where the adopting member of the Armed Forces is stationed.

2. Expenses of an adoption that is arranged in violation of federal, state, or local law.

I have (or I am going to) adopted a child, what do I do now?

Members may submit requests for reimbursement for qualifying expenses by DD Form 2675, ‘Reimbursement Request for Adoption Expenses” once the adoption is final.  The request must be submitted no later than one year after completion of the adoption.  A separate DD Form 2675 shall be completed for each child whose adoption has been finalized.

The DFAS shall withhold taxes on the reimbursement and inform the member that such benefit is taxable and shall receive a separate Form W-2, “Statement of Wages and Income” issued for the amount of the adoption reimbursement paid.

Air Force members who want to apply for adoption reimbursement should contact their local military personnel flight, customer service section, for guidance and copies of the application forms.  If the claim is denied, a letter stating such will be mailed to the member’s delivery address.  The claim will not be returned to the member.
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*The information in this handout is general in nature.  It is not to be used as a substitute for legal advice from an attorney regarding individual situations.

