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What is a “Living Will”?

A “Living Will” is a legally effective declaration by a person that he or she does not want any extraordinary measures used to prolong life in the event of a terminal illness.  Laws which give effect to such instruments are often called “RIGHT TO DIE” or “DEATH WITH DIGNITY” Statutes.  

Does Tennessee have such a law?

Yes.  The “Tennessee Right to Natural Death Act” became effective 20 May 1985 (T.C.A. 32-11-101).

Who may make such a Will and when does it go into effect?

Any competent adult person may make such a will.  The law defines a competent person as one who is able to understand and appreciate the nature and consequences of a decision to accept or refuse (medical) treatment. It goes into effect when the person who signed such a Living Will is no longer competent, such as a person in a coma.  The person also must be in a terminal condition.  

What is a terminal condition?

Any disease, illness or injury from which there is no reasonable medical expectation of recovery and which, as a medical probability, will result in death whether or not medical measures are used to prolong life processes.

So if I am in a coma, a hopeless vegetable for the foreseeable future, but not likely to die within a “short period” either, the new law would be ineffective, right?

Well, yes, a “Living Will” will provide no protection or justification for medical personnel who independently decide to “pull the plug.”  However, the law says the suggested form provided is not intended to exclude “other written and clear expressions of intent to accept, refuse, or withdraw medical care.”  You can make your wishes known to those who will later decide your fate.

The law provides a form  for a “Living Will”?

Yes, your legal office has it.  It must be signed and witnessed by two people not related to the signer by blood or marriage, who are not attending physicians, employees of the physicians, employees of the physicians or hospitals involved with the signer’s health care, or people who might make a claim against the signer’s estate or inherit any part of that estate.  You can guess why these requirements exist.

Can I stop by and have this document made a part of my Last Will and Testament? I’ve been meaning to have my will done for sometime now.

By all means, stop by and let us draft your Last Will and Testament.  You have probably heard from many sources how important a Last Will and Testament can be.  But a Last Will and Testament is put into legal effect by a court process called probate, and for such a will to be probated you must be dead.  That is why they call the subject of this memo a “Living Will.”  We will be happy to prepare a Last Will and Testament and a “Living Will.”

O.K., I made a Last Will and Testament some time ago, and made a copy of it for my named executor with a note attached telling him where to find the original.  I was told that when he probated the Will after my death it would become a public record at the courthouse.  How do I make the Living Will a public record?

The law has no provision for making the Living Will a public record, nor does it require medical personnel to examine public records for such a document.  It is your responsibility (or someone representing you) to present the “Living Will” to the appropriate medical authority.  The law then requires it to be entered into your medical records.  Sounds as if a procedure like the notification you gave your executor is your best bet.

If the Living Will is part of my medical record, what will the doctor do with it?

Of course, if you are alert and capable of speech and rational thought, the doctor will discuss the medical options and the future course of your treatment with you directly.  You can even revoke your “Living Will” by an oral statement to the attending physician.  If the physician is aware of no oral or written revocation of the “Living Will”, it will remain in effect until he or she can communicate with you directly.  The physician will be immune to any civil liability or criminal prosecution for medical reasons based on the “Living Will” law.  It is deemed a misdemeanor if anyone hides or destroys a “Living Will.”  If the physician cannot in good conscience comply with the provisions of the Living Will, he or she must say so, and attempt to transfer the patient to a physician who can comply with the provisions of that document.

Can I include a provision to donate my usable organs for transplants after my death as a part of my “Living Will”?

Good idea. The Living Will form prescribed by the statute specifically provides for indicating whether you wish to donate your organs simply by checking a box.  How many well meaning people have forgotten to sign the “organ donor” block on their Tennessee driver’s license?  How many who did sign their license as an organ donor failed to also obtain the necessary two witness signatures?  If you desire to aid others in such a fashion the “Living Will” is perhaps the most likely document to be properly executed and the least likely to be discovered among your other personal papers after the funeral.  
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*The information in this handout is general in nature.  It is not to be used as a substitute for legal advice from an attorney regarding individual situations.

