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PROBATING A WILL


Probating a will is the responsibility of the Personal Representative (often called the Executor) designated in the will.  A Personal Representative probates the will by paying any debts or taxes owed by the estate, distributing the remaining assets of the estate, and filing documents in court showing that he/she has done these things properly.  Whether the estate is worth more or less than $25,000 determines what amount of court filings the representative must do.


If the estate is small, (the assets are less than $25,000), the estate may be disposed of with an affidavit.  The legal office has a copy of the affidavit.  Coffee County encourages representatives of small estates to file the affidavit without an attorney.  Franklin Country prefers that the estate have an attorney for all probate cases, but the affidavit should meet their requirements even without an attorney.

For estates worth over $25,000, the following is a brief outline of how to probate a simple will.  

1.
Get a letter of Administration from Probate Clerk of the county court where the deceased lived.  Take the original will to the clerk and they will issue the letter.  This authorizes the representative to gather and dispose of the estates assets.

2.
Notify the beneficiaries.  This can be done personally or by letter.

3.
Get tax forms and identification number from the IRS.

4.
Publish Notice to creditors.  This is usually done in the local newspaper.  Creditors have six months to file a claim.

5.
Inventory the property and file an affidavit with the court.

6.
Gather all the assets.  This will include bank accounts, mutual funds, insurance payable to the estate, cars, etc.

7.
Pay off debts, including funeral expenses.

8.
Have any real estate appraised and pay the appraiser.

9.
File the inventory and list of beneficiaries with the court.

10.
Distribute the assets.  This can be done several ways.  If there is just one beneficiary or the beneficiaries agree on the division, just transfer the assets directly to the beneficiaries.  If the beneficiaries cannot agree, then sell the property to the highest bidder and divide up the assets as specified in the will.  Also, regardless of the will, a surviving spouse is entitled to at least one-third of the estate.  Be sure to withhold enough money to pay any fees and taxes.

11.
Pay any attorney’s or representative’s fees.

12.
Pay federal and state estate taxes.  If the estate is under a certain amount ($675,000 in 2001) there is no federal tax.  Tennessee taxes all inheritances, including life insurance proceeds.

13.
Appoint guardians as specified in the will.  Get the appointment certified by the court.

14.
File an accounting with the court.  This lists how the representative has disposed of all assets.  Attach receipts, including from the heirs, for all assets.

15.
File a report of distribution and a petition for discharge with the court.  Once granted, the representative is done.

This outline does not cover many of the possible situations that may arise in probating an estate.  Particularly if the estate has multiply real estate or many heirs, probating can be a very complicated task.  Furthermore, both Coffee and Franklin counties require that the estate draft all forms that must be filed with the court.  For someone who is not familiar with probate practice in the particular court, drafting forms that the court will accept will probable be next to impossible.  If the estate is over $25,000, we strongly urge the representative hire an attorney, who is paid out of the estate.
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*The information in this handout is general in nature.  It is not to be used as a substitute for legal advice from an attorney regarding individual situations.

