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WHAT YOU NEED TO KNOW ABOUT REAL ESTATE BROKERS

If you are selling or buying a home, you may want to consider using a real estate broker.  Although you are not required to use a broker, many consumers do.  Real estate brokers may be able to provide information about real estate values, financing, and standard sales agreements.  The following information may help you decide whether you want to work with one and, if you do, what services and terms you may want to arrange.

You can find real estate brokers through friends, advertisements, and the Yellow Pages.  Both real estate “brokers” and real estate “salespersons” are licensed by the state, but salespersons must be supervised by brokers.  The term “broker” here refers to both groups, but keep in mind that you actually may be dealing with the broker’s salesperson.

Before selecting a real estate broker to help you sell or buy a home, you first may want to interview brokers from several firms.  Ask them to provide you with the names and phone numbers of previous clients, in your neighborhood if possible, to call as references.

What duty does the broker owe the parties to the real estate transaction?
A real estate broker must have a license in order to participate in real estate transactions as a broker.  As a holder of a broker’s license from the State of Tennessee, a broker has the following duties:

1. To diligently exercise reasonable skill and care in providing services to all parties of the transaction.

2. To disclose to each party to the transaction any adverse facts of which the broker had actual notice or knowledge.

3. To maintain for each party of a transaction the confidentiality of any information obtained by a licensee prior to disclosure to all parties pursuant to a written agency or subagency agreement.

4. To provide services to each party of the transaction with honesty and good faith.

5. To disclose to each party of the transaction timely and accurate information regarding market conditions that might affect the transaction only when such information is available through public records and when such information is requested by a party.

6. To timely account for trust fund deposits and all other property received from any party to the transaction.

7. To not engage in self-dealing or act on behalf of family or on behalf of any individual, organization, or business entity in which the broker has a personal interest.

8. To obey all lawful instructions of the client when such instructions are within the scope of the agency agreement.

9. To be loyal to interests of the client; a broker must place the interests of the client above the interests of all other parties to the transaction.

10. To disclose in writing all known adverse facts about the property which is the subject of the transaction or proposed transaction.

11. To disclose verbally to the buyer and seller in the transaction or proposed transaction the broker’s facilitator, agent, subagent, or designated agent status in the transaction.

SELLING YOUR HOME THROUGH A BROKER
If you decide to sell your home with the help of a broker, you will want to ask each broker a wide range of questions dealing with issues of marketing, negotiating fees, and drawing up a “listing contract.” Below are some questions and ideas you might want to discuss with a broker:

What sales price would you suggest for my home?

To price your home realistically, you should ask the brokers you interview for the recent asking prices and sales prices of comparable homes in comparable neighborhoods.  Be wary of a broker whose suggested asking price is substantially out of line with the suggestions of other brokers.

How would you plan to market my home?

Most consumers want their broker to place their home on the Multiple Listing Service (MLS).  The MLS is a broker information network, often computerized, which publicizes homes for sale.  Most brokers rely heavily on the MLS to select homes to show to potential buyers.  The MLS also can help you and the broker set a price for your home because it provides current asking and sales prices of homes that are comparable to yours.

In addition to using the MLS, brokers usually advertise a home for sale through the newspaper and by holding open houses.  You may wish to ask each broker you interview where and how frequently the broker would advertise your home, how frequently the broker would hold an open house, and what other marketing techniques he or she might use.

You also may wish to ask how each broker would assist a buyer in locating financing.  You will want to know which lenders are offering the most attractive financing packages so that you or the broker can suggest them to potential buyers.  You also may wish to discuss what seller-financing options you could offer to attract buyers.

How much would you charge me?

You, as the seller, will probably pay a commission to the broker at settlement for finding a buyer for your home.  Your own broker, however, may not receive the full commission.  Typically, you broker will place your home on the MLS with an offer to split the commission with any other broker who finds the buyer.  Many home sales involve two brokers who split the commission paid by the seller.

Are you willing to negotiate a lower commission rate?

Although commission rates may appear to be relatively standard within your community, it is important to remember that commission rates are not set by law, and you may be able to negotiate a lower rate.   For example, some brokers may accept a lower commission rate in order to get your business.  Other brokers may agree to a lower commission in exchange for performing fewer services for you, such as reducing the number of newspaper advertisements and open houses.  Some may agree to a lower rate if they themselves find the buyer for your home and do not need to split the commission with another broker.

You also may be able to negotiate an arrangement where the broker accepts a lower commission if the house is sold within a certain period of time.  For example, you might agree to pay your broker a 6% commission if the broker finds a buyer within 60 days, and a reduced commission if the broker takes longer than that to sell your home.  In addition, in order to help finalize a sale, a broker sometimes will reduce his or her commission to narrow the gap between your minimum selling price and a buyer’s offer.

What type of “listing contract” will you want me to sign?

You will be asked to discuss and sign a “listing contract” with your broker.  This contract includes the terms of sale for your home (such as the asking price), your brokerage arrangements (such as what the broker will do for you and how much you will pay the broker), and the expiration date of the contract.  Make sure that the services and terms that are important to you are written into your listing contract.

Generally, if you want your home placed on the MLS, there are two basic kinds of contracts you may enter into with a broker.

In an exclusive right-to-sell contract, you agree to pay your broker a commission no matter who finds the buyer - even if you find the buyer independently of a broker.  This contract is preferred by most brokers.

If you know specific people who may be interested in buying your home, you may want to include a special “reserve clause” in this type of contract.  This reserve clause would allow you to sell your property to any specifically-named person and would require you to owe either no commission or a reduced commission.

In an exclusive agency contract, you agree to pay your broker a commission if that broker, or any broker, finds the buyer.  However, if you locate the buyer yourself, without a broker’s help, you owe no commission, or, perhaps, a reduced commission.  Although there are some restrictions on who may use the MLS and what types of listings will be accepted, you should be able to have your home placed on the MLS under an exclusive agency contract.

Because an exclusive agency contract does not guarantee a broker a commission if the house is sold, some brokers may not be willing to enter into an exclusive agency contract or may not provide you with as much service under this type of contract.  But some brokers may agree to your terms without cutting back on services. That is why it is important to shop for a broker who will meet your needs. 

What other information will be included in my listing contract?

The asking price for your home will be included in any listing contract you enter into.  Carefully set the asking price.  If you set the initial asking price too high, you may turn away potential buyers.

During the term of your contract, you may lower your asking price.  If, however, you raise the asking price without your broker’s consent and then receive an offer at the original asking price, you may owe a commission - whether or not you accept the offer.  That is because your broker will have fulfilled his or her contractual obligation to find a buyer who is willing to pay the price specified in your contract.

All listing contracts must specify a beginning and ending date.  While brokers prefer as much time as possible to locate a buyer, you may wish to limited the contract period to 90 days, for example.  You also may want to reserve the right to cancel the contract upon reasonable notice.  These options allow you to hire a new broker if, for example, you are dissatisfied with the services you are receiving.

BUYING A HOME THROUGH A BROKER.
If you are buying a home, you also may want to talk with several real estate brokers about your housing needs.  This will help you determine which broker is best suited to assist you.  You especially may want to ask a broker about some of the issues discussed below.

Whom do you legally represent - the homebuyer, the homeseller, or both of us?

If you are buying a home, you may believe - as many consumers do - that the broker you have chosen legally represents your interest.  While this may be the case, it is not necessarily so.  Real estate brokers may represent the seller, the buyer, or both.  However, according to most Multiple Listing Services, any broker assisting the buyer usually works under the seller’s broker and owes primary allegiance to the seller rather than the buyer.

If you want to be sure that the broker represents your interest as a homebuyer, it is advisable that you obtain a written agreement or letter from your broker spelling out that relationship.

Whom the broker represents can be important to you.  For example, if a broker showing you homes legally represents the seller, he or she is obligated to seek the highest possible price for the seller and thus may not be able to advise you, the homebuyer, what approximate lower price the seller may be willing to accept.

Or if, as a homebuyer, you tell a broker the true “top price” you are willing to pay for a home without having an agreement of confidentiality, such information might be passed on to the seller without your knowledge or approval.   That could result in the seller asking for that higher price and your paying more than you otherwise might have paid.  As a homebuyer, therefore, you should carefully consider whether you want to disclose confidential information to a broker who has not agreed to represent you.

Will you agree to represent me as a “buyer’s broker”?

Any broker may agree to represent you, as the homebuyer, and some brokers are beginning to specialize in legally representing buyers.  Having a “buyer’s broker” may offer you some advantages.  For example, a buyer’s broker may be more motivated to spot problems with a home you are considering and may be able to obtain more favorable purchasing terms.  Buyer’s brokers may or may not charge you a fee.  This is because a buyer’s broker can legally share in the commission paid by the seller as long as you (the homebuyer), the homeseller, and the seller’s broker agree to this.  You can try to locate buyer’s brokers by asking friends and looking for advertisements in your newspaper and the Yellow Pages.

Will you offer me any special benefits or discounts?

If you are buying - or selling - a home, you may want to consider looking for brokers who offer you special benefits.  These may include:  discounts for home furnishing, home repairs, moving services, rental cars, motels, or air travel; actual cash bonuses; or a promise to buy your home if it is not sold within a certain period.  Of course, in choosing a broker, you will want to consider the broker’s abilities, track record, and basic terms, as well as any special benefits.
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*The information in this handout is general in nature.  It is not to be used as a substitute for legal advice from an attorney regarding individual situations.

