Wills and Estate Planning

September 2002

Prepared by:

Office of the Staff Judge Advocate

United States Air Force

Arnold Air Force Base, Tennessee

Wills and Estate Planning 

What is a will?

A "last will and testament" is a person's official declaration, in writing, of how they want their property distributed upon their death. A will also frequently provides directions with respect to guardianship of minor children and other matters of importance to the maker. To insure your will satisfies the legal requirements of the state in which it is executed, you should have it drafted by an attorney, whether military or civilian. Before meeting with an attorney to discuss the contents of your will, you should familiarize yourself with the legal terms related to wills and estates.

Last will and testament - Legal document that verifies the soundness of mind of its maker, and expresses the maker's wishes for the disposal of his/her property and custody of his/her children upon his/her death.

Codicil - An amendment to a will.

Intestacy or intestate - Dying without a valid will.

Probate - That procedure whereby the last will and testament is submitted to a competent judicial authority for approval and recognition as a genuine and valid expression of the decedent's wishes for the disposition of his/her property. Also refers to the actual process of settling the estate through the court system.

Testator/testatrix - The maker of a will.

Estate - All property (real and personal) in which a person has an interest, i.e., money, savings accounts, stocks and other intangible financial interests, house, real estate, furniture, automobile, etc.

Beneficiary - Anyone to whom the testator leaves a portion of his/her property.

Specific bequest - A listing of a specific item of property, and designating a beneficiary for that specific piece of property separate and apart from the rest of the estate.

Devise of Personal Property by Memorandum -

To avoid encumbering your will with a burdensome list of specific bequests, and subsequently having to change the will every time a piece of property is disposed of, or a beneficiary dies, or you change your mind, a memorandum can be attached to your will listing these specific bequests. This memorandum is incorporated into the will by including one simple reference to the attached memorandum. The advantage to this is that the memorandum can be updated from time to time without having to go back through the process of preparing and executing a new will.

Personal representative/executor/executrix – The person named in a will to carry out the wishes expressed in the will.

Trust - An arrangement whereby property is transferred to a person (the "trustee") with the intention that it be used by the trustee for another's benefit.

Do I need a will?

If you own no property, have no children, or simply do not care what becomes of your property when you are gone, then there is no need to prepare a will. If you were to die intestate, i.e., without a will, the property belonging to you would be disposed of according to the laws of intestate succession. The probate court would appoint an administrator" to be in charge of seeing that your assets were distributed according to law. If you had minor children surviving you, the court would be the one to select and appoint a guardian for those children. In Tennessee, the laws of intestate succession provide for the following circumstances:

· Surviving spouse, with no children: all assets to spouse;

· Surviving spouse, with children: the larger of 1/3 or a child’s share of assets to spouse, remainder to children or their heirs;

· No surviving spouse, never had children: assets to parents, if parents don't survive then to brothers and sisters or their heirs, if no siblings survive then grandparents, if grandparents don't survive, then to aunts and uncles or their heirs; if no surviving family, then to the state;

· No surviving spouse, with children: assets to children and/or the children heirs of deceased children.
What is probate?

Probate refers to the process of handling a deceased person's estate. The process begins with proving that the deceased person's will was properly executed and valid. The next step in the process is to liquidate the assets of the estate and settle any debts of the descendent, including funeral expenses, court costs, attorney fees, and taxes, etc. The remaining property in the estate is then passed on to the new owners as directed by the will.

How do I probate a will?

The Personal Representative named in the will (also referred to as the Executor/Executrix) normally initiates the probate process. If you are the personal representative of the estate, you should go to the probate court clerk's office and petition to be named as such. Once you are appointed by the probate court, you begin to inventory the property in the estate and arrange for its protection and safekeeping. Claims are filed with the court or you, which you pay out of the assets of the estate. You generally must object or protest within a limited time (check local law) to a claim filed which you believe to be invalid. You take any action directed by a will, including the distribution of specific items of property. You determine state and federal inheritance and estate tax filing and paying requirements. The Internal Revenue Service and the State Department of Revenue or Taxation will send you appropriate forms and instructions upon your request.

If the estate has sufficient funds to pay the valid claims, including expenses, you will generally file a final report showing the total estate, the total claims and expenses, the balance due the new owner(s), and the fact that the tax laws have been complied with. Upon approval by the court, you will pay the claims and expenses, turn the balance over to the new owner(s), and be released from further duties. If the estate does not have the funds to pay the valid claims and expenses, you are generally required to sell off enough personal property to pay them. If the personal property is insufficient to pay the valid claims and expenses, you must petition the probate court for permission to sell real property to satisfy the claims and expenses.

Where do I probate an estate?

The personal representative named in the will should find out what office handles probate of estates in the county where the deceased person resided at the time of death.  This can be done by looking for the probate court or probate clerk in the county listings of the local telephone directory. If none is listed, call the county clerk for more information.

Probate does not have to occur in the county or even the state where personal property is located. There must be probate in the state where real estate (subject to probate) is located. If the primary probate is located in another state, then ancillary probate must be done for the real estate in the county where the real estate is located. If there are two or more choices for places of probate (because of two or more residences) equally convenient except for the location of real property, you may want to probate the estate where the real property is located.

Can I avoid probating my will?

It is possible in some cases to arrange your property ownership so that upon your death it all automatically passes to the desired beneficiary without the need for probate of your estate. For example, unless you designate your "estate" as the beneficiary, life insurance will pass directly to the person designated as the beneficiary on the policy. In Tennessee, real property owned jointly by spouses automatically passes to a surviving spouse. Other property jointly owned with the right of survivorship may pass directly to the surviving owner. It is possible to direct your bank to pay the balance of any funds on deposit at the time of your death to a designated beneficiary. These "payment on death accounts" allow the depositor unrestricted rights to the funds on deposit during his/her lifetime, and the beneficiary has no right of access to such funds until the depositor has died. Many other options are available to automatically dispose of property held upon your death. By advance planning, it may be possible to avoid probating your will through the court system, thus saving valuable time and expense.

What kind of will is available at the AEDC legal office?

Your legal office is available to prepare wills for modest, uncomplicated estates. If your estate approaches a value of $700,000 or more (including life insurance), there are potential estate and inheritance taxes that may become due the state. Our staff does not have the expertise to deal with estates of this size. For large ($700,000 or larger) estates, we strongly recommend you have your will prepared by an estate planning specialist who has some expertise in estate and inheritance tax. The money you expend in legal fees in preparing your will shall be recouped many times over in tax savings to your estate and your heirs, and so will be money well spent. 

Similarly, if your estate is worth less than $700,000, but you wish to include a complicated trust, or a lengthy list of specific bequests, you would be best served by seeking out an estate planning specialist to prepare your will. The will available from your legal office is a simple, straightforward document designed to distribute your estate in an uncomplicated manner. Complex estate matters deserve the attention of a specialist with expertise in the estate planning field.

What information should I bring to my appointment?

Be prepared! Arriving at the legal office without all the information needed to prepare your will may result in delay in getting your will prepared. You should not wait until you arrive for your appointment to decide to whom you want your property distributed, and in what shares. If you are married, you and your spouse should sit down and discuss how each of you want your estates distributed, and what provisions should be made for any children in case of simultaneous deaths. The wills do not necessarily have to be mirror images of each other, but consider how conflicts in certain provisions may result in confusion, and in litigation costs to the estate. For example, if a couple were to have different persons designated in each of their wills to act as guardian of their children, imagine the action a court might take in deciding who should be appointed as guardian—it is conceivable that neither of your wishes would be honored under such circumstances. Similarly, consider having the same person appointed as the personal representative of both estates in the event of simultaneous death. To do so is likely to result in fewer complications and less cost in the probate of the respective estates.

At a minimum, bring with you the following information:

1. Full name of spouse;

2. Full name(s) of all children, even if not all will be included as beneficiaries;

3. A list of who you want to receive your property, and in what share;

4. For any specific bequests of real estate, bring the full legal description as recorded in the deed of trust or warranty deed;

5. Full name(s) (and addresses if not family members) of the person(s) you want to be in charge of seeing that your wishes are carried out (the personal representative); also bring the name of an alternate, in case the person you designate is unable to act or does not survive you;

6. Full name(s) (and addresses if not family members) of the person(s) you wish to act as guardian(s) for your surviving minor children; again, consider an alternate in case the person you designate as primary guardian is unable to act or does not survive you;

7. Full name(s) (and addresses if not family members) of any person(s) you want to act as trustee under any trust you desire established for the benefit of your child(ren).
Your advance preparation will ensure that you receive a quality product.

What do I do with my will after it is prepared?

It will take approximately two weeks for the legal office to prepare your will. When it is ready, you will be contacted and an appointment made for you to come have your will "executed." Upon arrival at the office for the will execution ceremony, you will be asked to review your will to insure that it disposes of your property in accordance with your desires. Then, in the presence of two independent witnesses and a notary public, you will be asked to verify that the will expresses your wishes as to the disposal of your property upon your death, and then to sign the will in the presence of those witnesses and the notary. The witnesses will also sign the will in your presence and in the presence of the notary. The notary will then notarize the will and give you the original and one copy. 

A will is worthless if it cannot be located after the death of the testator. The original should be stored in a safe place (i.e., safety deposit box if the bank agrees to open the box for retrieval of the will following your death, fireproof lockbox at home). We recommend providing a copy of your will, together with directions for location of the original, with the person you have named as the personal representative of your estate. This is also a good time to get your financial affairs organized, and the documentation of such interests filed all in one place. The personal representative should also be informed where to locate these items.

